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Permanent positions, fixed term contracts and long term problems 
  

Most employers are conscious that employees gain various statutory rights when they obtain two years’ continuous service, 
most prominent being the right not to be unfairly dismissed. In an attempt to circumvent this legislation some companies employ 
staff on fixed term contracts ranging from 6-12 months. However, if a company chooses to consistently employ staff on fixed 
term contracts, they risk losing out on the best candidates as most employees prefer the psychological protection and stability 
that a permanent contract brings. Moreover, in addition to preventing you from recruiting the best people, fixed term contracts 
do not necessarily afford you any extra protection. 
 
The concept behind fixed term contracts is simple; the employee’s contract will expire before they obtain their statutory right to 
bring an unfair dismissal claim. Notwithstanding this, whether you employ someone on a fixed term contract or a permanent 
contract, it will still take the employee two years’ continuous service to acquire protection from unfair dismissal. So, regardless 
as to whether they are on a fixed term or permanent contract, you can dismiss any employee without a fair reason and without 
following a fair procedure provided they have less than two years’ continuous service.  
 
Moreover, fixed term contracts can delude companies into thinking that these employees have limited rights. The problem with 
this, is that fixed term staff frequently have their contracts extended. Therefore, if you have an employee commencing a one 
year fixed term contract which is extended by an additional year, then they will acquire two years’ continuous service if they see 
out their contract. That will then mean that, if you decide not renew at the end of this two year period, the employee will have a 
right not to be unfairly dismissed and this includes any failure to renew. Therefore, an employer will have to identify a fair reason 
for failing to renew their contract.  

 
Furthermore, employers also have to acknowledge that employees acquire a number of 
rights from day one, such as protection from discrimination and work related stress. 
Employing someone on a fixed term contract does not remove these rights. Problems that 
employers face with individuals who suffer with illness, whether stress or something more 
substantial, is that employers are unclear about what they can and cannot do in terms of 
monitoring absence. Therefore, due to this uncertainty, they decide to let an employee’s 
contract expire and then not renew rather than addressing the issue. This can exacerbate 
the problem as it may give the employee the impression that significant sickness absence 
is permitted. Then, when it comes to expiration of the fixed term, if the employee is still ill 
they may be able to assert that the reason why you have not renewed their contract is 
because of their illness. Consequently, if their illness is classified as a disability you could 
be facing an uncapped claim for disability discrimination which could have been avoided if 
you had taken the appropriate steps from the start. At a later date, it will be difficult for a 
company to assert that the reason for not extending is due to the employee’s capability 
because, if that was the case, they should have acted sooner in invoking the capability 
procedure. 
 

It is advisable for companies to act as soon as possible because the problem will not disappear when an employee’s contract 
expires. Fixed term contracts, rather than making life easy for employers, may actually hinder them as they foster an attitude of 
inaction rather than being proactive with staff management. Therefore, employers should consider adapting 
their management approach to become more engaging with employees and adhere to their capability 
procedure. Moreover, it is worth considering overall whether employing staff on fixed term contracts is 
beneficial to your business.    
    
  
If you would like advice on contractual provisions, please contact our employment team.  
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