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Employment 
 
Shared parental leave and avoiding discrimination claims 
 
It has been over 3 years since Shared Parental Leave (SPL) was launched and yet despite being celebrated as a modern initiative 
it has not been greeted with the expected surge of applications. Women are making up more of the workforce than ever before 
with traditional parenting norms becoming more and more a thing of the past. However, in the time before SPL, mothers were 
permitted to take up to 52 weeks of maternity leave while fathers were only granted two weeks’ paternity leave. Such disparate 
entitlements dependent on gender meant that parental leave was an area that was ripe for reform. Now, under SPL, eligible 
mothers, fathers, partners and adopters can essentially choose how to share their parental leave after their child is born or 
placed for adoption.  

 
Despite the concept being simple, drafting a comprehensive company policy 
which can be easily understood is far from easy. The initiative has forced 
employers to grapple with unwieldy legislation which they have to condense 
into a concise policy document on SPL. In addition to having policies on 
maternity, paternity, parental and adoption leave, employers now must have an 
SPL policy which states how all their previous leave rights interrelate with SPL. 
This means HR departments producing  staff handbooks that have in some cases 
doubled in size which they then have to interpret for their employees to help 
them fully understand their rights to leave and pay. If you want to know why 
more employees are not taking advantage of SPL, one reason may be that they 
do not understand how it works.  
 

An employee’s rights under SPL are made even more complicated if you are offering staff a maternity package which is better 
than the statutory minimum. Statutory maternity pay lasts for 39 weeks. An employee receives 90% of pay for the first 6 weeks 
and for the remaining 33 weeks they currently receive £145.18 per week or 90% of pay (whichever is lower). As few people can 
live on such a low amount, a significant number of employers are offering enhanced maternity pay. Whilst an employer is making 
an honourable gesture by paying above and beyond the minimum amount, they are unwittingly opening themselves up to 
potential claims of sex discrimination. 
 
If you offer a female employee enhanced maternity pay but her male counterpart is only permitted statutory pay then they could 
argue discrimination. To avoid this, an employer may decide to offer enhanced contractual pay to employees on SPL. Currently 
there is no statutory provision requiring an employer to do this but they may be inclined to do so to avoid any claims of sex 
discrimination. On 1 May 2018 in the case of Hextall v Chief Constable of Leicestershire Police, the Employment Appeal Tribunal 
(EAT) ruled that employers who pay enhanced maternity pay to female employees but only pay the statutory rate for SPL could 
be indirectly discriminating against men. The EAT confirmed that the original tribunal had erred in the first instance with the 
claim for indirect sex discrimination and has remitted the case for rehearing. This has re-opened the door for claims of indirect 
sex discrimination from male employees and we are likely to see further claims in the future. 
 
At present, all employers who pay enhanced maternity pay but do not give equally enhanced shared parental pay may face the 
threat of litigation. To avoid discriminating against men, the only safe course for an employer would be to offer enhanced 
contractual pay to all employees on SPL. Therefore, employers need to weigh up if this additional cost is 
greater than the potential cost of litigation. Also, those employers that do adopt an enhanced SPL scheme 
must ensure that any adjustments do not put male employees in a more favourable position as this may 
increase contradictory litigation claims from female employees. 
 
 
If you would like advice on drafting contractual provisions and policy documents 
covering shared parental leave, please contact our employment team.     
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