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Consider TUPE when drafting outsourcing agreements 

For a wide variety of commercial reasons, a company may decide that it wishes to outsource part of its business by 

engaging a contractor to perform a particular service.  All kinds of services may be outsourced but examples are the 

provision of payroll services, the delivery of your products or the cleaning of the offices, restaurants or warehouses.  

Outsourcing is an arrangement whereby a company contracts with a service provider to perform a particular service, which 

was either previously done by the company itself or by another service provider.   

The basic principle of an outsourcing agreement is that the supplier will provide the service to the company for a fee for a 

particular period of time.  The intricacies of that arrangement are often complex and almost certainly will need to be set out 

in a formal outsourcing agreement. 

The outsourcing agreement will be the basis of the formal legal relationship between the company and the supplier.  In 

comparison to many contracts, an outsourcing agreement will often be a very lengthy and detailed document as it must 

cover a wide variety of matters such as what service will be provided, the quality standards that must be met by the 

provider, the pricing arrangements for the service and the duration of the service.   

From an employment law perspective, the duration of the service, or more 

specifically, what will happen when the service ends is a key issue.  This is because 

whenever there is an outsourcing arrangement, TUPE will almost certainly apply to 

transfer employees from: 

 the company out to the service provider; or  

 from one service provider to another; or 

 from the service provider into the company. 

The effects of TUPE can impact significantly on the cost of a service.  For example, if TUPE applies to transfer employees 

from the company to the service provider then the service provider may need to make redundancies or change the way the 

service is provided to accommodate the inherited employees.  Equally, when the service ends, depending on what happens 

to the service, TUPE may transfer the employees back in-house to the company and the company may find itself with many 

more employees than it needs.   

The impact of TUPE can lead to significant cost to the company or the service provider and so it is very important to include 

clauses within the outsourcing agreement to cover foreseeable employment costs that may be incurred.  This could include 

the simple matter of who will pay the employees right through to who will bear the cost of redundancies.  

It is often hard to negotiate the exit provisions for an outsourcing agreement.  The last thing the parties want to think about 

when agreeing a new working relationship is how it will come to an end and who will bear the cost when it does.  

Nevertheless, it is of the upmost importance that you plan and prepare for the worst.  The end of a working relationship is 

never a good time to start talking about whether employees will transfer and, if they do, who will bear the resulting costs.  

It is therefore advisable, whenever you outsource a service that you include a detailed TUPE clause to cover 

all eventualities. 

 

If you are considering outsourcing a service and would like advice and assistance with 

drafting the outsourcing agreement, please contact a member of our employment team. 
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