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TUPE: Consulting with employees  

In advance of a TUPE transfer, the employer is required to inform and consult with employees who may be affected by the 
transfer.  The consultation obligation does not just apply to the employees who will actually transfer but also to any employee 
who may be affected by the transfer so this could be your entire workforce.   
 
If an employer does not comply with their consultation obligation then they may be ordered to pay a penalty of up to 13 
weeks’ gross pay to any affected employee who has not been consulted.  This can be a significant penalty so the consultation 
requirements must be taken seriously.  
 
The obligation requires the employer to inform and consult with appropriate representatives of the affected employees rather 
than the employees themselves.  Generally, this will mean a trade union representative (if the employer recognises a union) 
or an elected employee representative.  If, at the time of the consultation, there are no elected employee representatives 
then the employer must invite the affected employees to elect representatives.  Only employers with fewer than 10 
employees can avoid this and consult with the employees directly.   
 
The election of representatives is very time consuming, as it requires an election process.  Employers should generally allow at 
least two or three weeks for this process and it is advisable to ensure that at least two representatives are elected so as to 
avoid having to go through the process again if a representative stands down. 
 

Once the election is completed and the representatives appointed, the employer 
must provide information to the representatives about the implications of the 
transfer for the affected employees.  The information that must be provided 
should cover any arrangement connected to the transfer that has an effect on 
the employees such as a change to shift patterns, job cuts, amendment to the 
pay date, or loss of a benefit.  
 
The purpose of the consultation process is to try to reach an agreement with the 
representatives about the effects of the transfer.  However, this essentially 
means negotiating with the representatives and consider their opinions.  You do 
not necessarily have to accept their position.   

 
The entire consultation process should be started well before the transfer deadline.  It is not necessary to start the process as 
soon as you contemplate a transfer but the sooner you start, the more likely you are to complete the process before the 
deadline and not risk pushing the transfer date back.    
 
The amount of time a proper consultation will take depends on the circumstances of each transfer.  In very straightforward 
cases involving already elected representatives and no changes, the consultation could last a few weeks.  Whereas for tricky 
cases the consultation could well last a few months.   
 
Even where there is only limited time before the transfer date, it is still better to run a short consultation process as doing so 
could reduce the penalty you may have to pay for failing to comply.   
 
Finally, remember that it is not possible to contract out of the consultation requirements so you cannot avoid 
them simply by agreeing with the employees that there is no need for a consultation.   
 
If you would like any advice or assistance with conducting a TUPE consultation 

process, please contact a member of our employment team. 
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