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Employment 

 

Contractors and employment status  
 
Where an employer engages an individual to do work for them, the legal relationship between them can be one of three types: 
worker, employee or self-employed.  Workers and employees have a relationship directly with the employer that is of a master 
and servant nature.  Whereas, if the individual is self-employed, the relationship with the employer is one of a client or customer. 
 
The distinction is a very important one to make.  Both workers and 
employees enjoy employment rights such as holiday pay, national 
minimum wage and the right to be auto-enrolled in a pension.  Equally, 
for workers and employees, the employer is required to operate PAYE to 
pay income tax.  However, a self-employed person does not enjoy any 
employment rights and has the responsibility for paying their own income 
tax. 
 
The line between worker and self-employed can be very hard to define.  
That distinction has been the subject of some recent cases in the UK’s 
senior-courts including one case in the Supreme Court against Pimlico 
Plumbers Ltd. 
 
Pimlico Plumbers engaged an individual, Mr Smith, on a self-employed contractor basis.  His contract said he was self-employed 
and the clauses in his contract were drafted on that basis.  Mr Smith was also responsible for paying his own income tax.  
However, the Supreme Court held that he was, in fact, a worker and not self-employed.   
 
The key to the decision was that even though Mr Smith was entitled to appoint a substitute to carry out work in his place that 
right was very restricted.  It was so restricted that, in reality, Mr Smith was actually required to perform all services personally.  
This requirement for personal service, indicated that he was a worker and not genuinely self-employed (despite the contract 
stating differently).   
 
The test for worker status is not quite as straight forward as whether the individual has an obligation to provide the services 
personally. Although, this will be a significant factor.  Many more factors must be taken into account.  In the case of Pimlico 
Plumbers this included things such as the company’s right to give instructions to Mr Smith about how and when he worked, their 
right to discipline Mr Smith for misconduct and also their right to require him to wear a uniform, drive a branded van and carry an 
ID card.   
 
The Supreme Court held that not only is a collection of factors important but also, and very importantly, what is written in the 
contract will not necessarily determine the issue.  It is the reality of the relationship that is important.  
Categorising an individual as self-employed when they are actually a worker or employee could result in very significant costs to 

the employer.  Not only could the individual seek compensation for unpaid holiday and backdated pension contributions but there 

could also be a very significant tax burden.  Generally, self-employed status affords a preferable rate of income tax (which is why 

many individuals wish to be classed as self-employed).  However, unlike the employment tribunals, HMRC recognise only two 

categories of status: self-employed and employed.  In the context of employment status, a worker and an employee will both be 

classed as employed for HMRC purposes.  As the employer is required to operate the PAYE system for workers and employees, a 

finding by a tribunal that a self-employed person has been mislabelled and is, in reality, a worker could lead to a claim by HMRC 

for the payment of tax together with interest and penalties.  Even though some tax will have been paid by the 

individual on a self-employed basis, the cost to the employer could still be significant.   

If you would like any advice on engaging individuals on either a self-employed basis or 

a worker/employee basis, please contact a member of our employment team. David Rushmere 
Senior Solicitor  
E: david.rushmere@3hrcs.com 
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