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When does TUPE apply? 
 

You may have heard of the Transfer of Undertakings (Protection of 
Employment) Regulations 2006 also known as TUPE but find the 
application of those Regulations confusing.   
 
The purpose of TUPE is to protect employees from being adversely 
affected by wider business decisions that do not concern them such as 
where part of a business is sold or where a service is outsourced.  TUPE 
principally provides protection by requiring the employees to be informed 
and consulted about possible changes to their employment (with 
potentially significant compensation for failure to do so), automatically 
transferring the employees over to the new employer, and then limiting 
the new employer’s ability to make changes to those employee’s 
contracts.  As a result, TUPE can sometimes be seen as a hindrance to 
employers.   
 
The scope of TUPE is wide-ranging and can apply to all kinds of situations 
in the workplace.  What is key, is that the parties cannot simply agree or 
disagree that TUPE applies.  The only arbiter of whether TUPE applies will be an employment judge. 
 
There are two situations to bear in mind when considering whether TUPE may apply. 
 
Business transfers: a transfer of an undertaking, business or part of an undertaking or business, situated immediately before the transfer in 
the United Kingdom to another person where there is a transfer of an economic entity which retains its identity. 
 
A business transfer, sometimes also called an asset sale, involves a buyer acquiring all or part of the seller's physical business. This involves 
the buyer assuming ownership of things such as the seller’s plant, machinery, property, and goodwill. 
 
TUPE does not apply to a simple sale of shares in a company which owns an undertaking or business, since there is no change in the 
identity of the company in such circumstances.  However, changes that occur as a result of the share sale, for example by merging the two 
businesses, could trigger a TUPE transfer. 
 
Service provision change: involving a change in the provider of a service.  This covers situations where a service: 
 

1) was previously carried out in-house but is then outsourced to a contractor;  
2) was previously carried out by a contractor but is then insourced back in-house; or  
3) is re-assigned from one contractor to another contractor.  

 
The supply of goods for the client's use and single specific events or tasks of short-term duration are excluded from the scope of a service 
provision change.  This means that changing something like the company’s tea bag supplier will not trigger a transfer.     
 
Effect of the Transfer  
Where there is a business transfer or a service provision change, the buyer or new contractor will take on the seller’s employees.  This may 
be desirable as they may require their expertise to continue with the operations.  However, if the business transfer or service provision 
change came about because of failing profits, the employees may be the first concern when it comes to cutting costs.     
 
It is very important to bear in mind the implications of TUPE when it comes to dealing with employees who are engaged by 
the previous business as they will be protected against certain steps, including dismissal.  Where there is a transfer, the 
new employer may find that they are not free to operate the business entirely as they may wish. 
 
If you have any questions about the application of TUPE, please contact our employment 
team. 
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